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DOCTRI NA
S| STEMA NOTARI ADO CUBANO

El notario conb protector y garante de |la seguridad juridica
cunple un rol estratégico en |a sociedad. La necesidad de conjugar
la seguridad juridica y la justicia cono val ores superiores del
ordenamento juridico y jeréarquicanente diferentes, recl am
concebir el derecho conmb un fenéneno integral espacial-tenporal
formado por normas, principios, valores e instituciones, conp un
sistema cientificanente elaborado y aplicado de nmanera tal que
permta a través de |a seguridad alcanzar la justicia. La asuncion
de la seguridad juridica conb un peldafio previo para al canzar la
justicia, y presupuesto obligado del derecho, reclama entender
esta afirmacion no sélo conmo instrunento del limte, sino de
prevision, reafirmacion y canbio en la actividad juridica. Por
tanto la figura del notario publico es de absoluta necesidad para
sal vaguardar la seguridad juridica en un acuerdo entre partes
cuando se haga inprescindible la presencia de un tercero de
confi anza.

El notario dota de certeza las relaciones entre |os particul ares
al brindarles asesoria técnico-legal y ajustar su voluntad a lo
establecido en las leyes, bajo la investidura estatal de la fe
publica. Esta funci6n nedular de la actividad notarial, ante el
auge del conercio electroénico, hace necesario que se replanteen
muchos de | os principios e instituciones por |os que se rige, para
seguir siendo util conb herramienta eficaz en el conplejo
engranaje que inplica la contrataci 6n electrénica y la utilizacion
de docunentos electrénicos en aras de poder garantizar Ila
confidencialidad de |as comnunicaciones, la identidad y capacidad
de las partes contratantes, la integridad y autenticidad de |os
nensajes en todo el proceso de intercanbio electrénico de
i nformaci 6n en actos juridicos de naturaleza civil o nmercantil.

Hay qui enes consideran que nos encontranps ante |a presencia de
una nueva institucion: la fe publica informatica, cuyo depositario
cunple el rol de tercero certificador neutral, conpo dador de una
nueva clase de fe publica que, a diferencia de la fe publica
tradicional, no se otorga sobre |la base de la autentificacién de
| a capacidad de personas, del cunplimento de formalidades en |os
instrumentos notariales o a los certificados de hechos, sino que
se aplica a la certificacién de procesos tecnol 6gicos, de
resultados digitales y codigos y firmas el ectrénicas.
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El notario, funcionario publico autorizado para dar fe conforne a
las leyes de los contratos y otros actos extrajudiciales, esta
ademas reconocido, en el Sistema de Derecho Romano francés, conp
un profesional del derecho, reconocido por el ordenamento y con

tal perfil, las legislaciones notariales latinas |le reservan |a
m si 6n de asesorar y aconsejar |los nmedios juridicos mas adecuados
para orientar licitanente la voluntad de quien le reclame su

m ni sterio. Entendi éndose de esta afirmaci 6n que el notario debe
atenperar su actuacion al desarrollo de |la sociedad en que vive y
desenpefia su | abor profesional.

El Estado Cubano reconoce la existencia del Notario conpo
funcionari o publico que realiza inportantes funciones rel aci onadas
con el cunplimento de |la legalidad, en |a actividad extrajudicial
de las personas naturales y juridicas, por ende, el Notario, se
califica cono “el funcionario publico facultado para dar fe de |os
actos juridicos extrajudiciales en los que por razéon de su cargo
interviene, de conform dad con | o establecido en la ley’[ivV].

Este funcionario publico por la funcién legal de “dar fe de
hechos, actos o circunstancias de relevancia juridica de |os que
se deriven o declaren derechos o intereses legitinos para |as
personas o de cual quier otro acto de declaracién licita” de |la que
esta investido, puede jugar un rol de verdadera inportancia en |la
proteccion de |los derechos de autoria sobre un programa de
ordenador, permitiendo ofrecer nmediante su intervencid6n una
presunci 6n de autoria sobre el codigo fuente de un software
determ nado o asumiendo |la custodia de |os cddigos fuentes de un
programa de conputaci 6n

A nmodo de reflexion en |lo relativo a la utilidad de la figura
notarial en la proteccion del software podenps referir la relativa
a la presunci6n de autoria que puede |ograrse con |la concurrencia
del notario publico cuando se solicita que éste de fe del
desarrollo de un software en cualquiera de sus fases, o que
evidencia que en este caso el notario procede tal conmp si fuera
una autoridad de registro. En este caso el juez de paz esta dando
fe de todos los materiales aportados por |la parte interesada |la
gue obvi anente podria utilizar |os el enmentos presentados junto con
la fecha y hora en que quedan consignados ante notario para
presentar un nedio de prueba en caso de existir algln
procedimento por infraccién de |os derechos de Propiedad
I nt el ectual .

De igual forma se logra plena protecci én |egal cuando, conb en | os
casos en que se suscribe un contrato de Escrow, el usuario de un
programa de ordenador |logra tener garantia de mantenimento para
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el software que ha adquirido para su explotaci6n por un tienpo
det ermi nado. Haci éndose posible nediante l|la estipulacion de |as
cl Ausul as pertinentes que el usuario no quede desanparado ante la
posi bi li dad, por derecho, que el desarrollador del software que ha
conprado no desee poner en su poder |los cb6digos fuentes del
programa de ordenador

Por todo | o antes expuesto nos podenbs percatar de la inportancia
gue puede tener la intervenci én del notario en este tipo de actos
a través de un contrato de depésito de fuentes. Pero en la
doctrina internacional en materia notarial existen discrepancias
acerca de si la expresion mas adecuada del Depésito debe ser a
través de un contrato o de un acta notarial. La doctrina
espafol a[v] de forma general, entiende que el depdésito es un acta,
sol o porque la legislacién notarial espafiola asi |o dispone; pero,
qgue indiscutiblenmente su expresion docunental, conb contrato que
es y contiene, debia ser una escritura.

No obstante esta idea no resulta criterio unanine, Rodriguez
Andrados, citando un ejenplo explica la posicioén del Reglanento
Not ari al Espafiol de |la siguiente form

“Hay que tener en cuenta que el deposito es un contrato real, que
se constituye desde que uno recibe |la cosa ajena con |a obligacion
de guardarla y restituirla.y que salvo pacto en contrario, es un
contrato gratuito y por tanto wunilateral, del que no surgen
obl i gaci ones para el deposi tante. No parece absurdo, en
consecuenci a, que |a docunentaci 6n se contraiga solanmente al hecho
de | a recepci 6n de una cosa en deposito (y por tanto en un acta y
no en una escritura) puesto que de este hecho derivan |as dos
obl i gaci ones fundamental es del depositario, |la de guardarla, y la
de restituirla..

Resulta valido para nosotros y para aquellas |egislaciones que
regulan el contrato de depésito conmb consensual, oneroso o
gratuito[vi], llegar a esta reflexio6n, segun el argunento a favor
de la formalizacién en acta del deposito ante notario, ya que en
un contrato consensual de deposito, si l|la entrega del nueble
objeto del msno no Ilegara a realizarse, se extinguirian |as
obl i gaci ones generales para l|as partes (si es oneroso) por
i mposi bilidad en | a ejecuci 6n del pacto. Por |lo tanto |la recepcion
de la cosa a custodiar por el depositario viene a ser un hecho
dentro de la relacién obligatoria perfecta de depésito que abre
la posibilidad de ejecucidn de la msma al depositario, unico
obligado en caso de ser el contrato de custodia gratuito. En la
| egi sl aci 6n cubana el contrato de depo6sito requiere la forma
escrita, excepto en el caso en que tenga por objeto bienes de
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escaso valor o la custodia se confie por breve tienpo y sea usua
qgue la devoluci6on se garantice con un conprobante de la
entregalvii].

El notario publico en Cuba suele wutilizar en su practica
prof esional con mas frecuencia el acta de depésito que el contrato
de depdsito por seguir los principios de la parte del notariado
| atino que aboga por concebir a la figura del depdsito por nedio
del acta notarial. Las actas notariales son uno de |os docunentos
publicos que redacta y autoriza el notario, en las que se hacen
constar hechos, actos o circunstancias que, por su naturaleza no
constituyen actos juridicos.

El acta de depo6sito notarial docunenta la entrega del nmnueble
objeto de custodia al depositante; <con ello puede que se
perfeccione el <contrato de depésito o puede que sinplenente
exprese la materializaci 6n docunental de una de |as obligaciones
contraidas por el depositario, segun se reconozca 0 no por la
| egislaciéon interna el caréacter real del contrato de deposito. E
notario no podra conformar en acta de depésito un contrato de tal
tipo en que reciba renuneraci 6n por |la custodia. Tal contrato
sera licito, pero no podra ser docunmentado por el propio notario;
si no, por otro avista de la inhabilitaci6n para actuar conp dador
de fe que surge a partir de su interés en el asunto.

Ora cuestidn que salta a la vista en las actas de depdsito es la
finalidad que persigue el depositante con l|la actuaci én notari al
gue solicita. Generalnente, l|las |egislaciones notariales |atinas
| e atribuyen consecuencias juridicas de garantia o de custodia,
aunque evidentenente, y en la nmayoria de los casos |o que se
persi gue son unos determ nados efectos docunentales referidos a
asegurar frente a terceros la existencia e identidad de |la cosa
depositada en la fecha de constitucién del depésito, de su
conservaci 6n y devol uci 6n.

S| STEMA DE NOTARI ADO JAPONES.?

1. Features of Japan's notary system

1.1 What does a notary do?

A notary attached to the Legal Affairs Bureau or a District Lega
Affairs Bureau, is a type of public official appointed by the
M ni ster of Justice, who undertakes notarisation duties.The duties
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of a notary include creation of notarial deeds, authentication of
private docunents and articles of incorporation, and the
attachnment of officially-attested dates.

1.2 Who can becone a notary?
Currently, any person who fulfils the followng criteria is
eligible for appointnment by the Mnister of Justice: (1) any

person qualified as a judge, public prosecutor or attorney;(2)
any person selected by the Notary Selection Conmttee, who
possesses academc and practical skills simlar to those
professionals I|isted under above, and who has been engaged in
| egal affairs for many years.

1.3 How di d Japan's notary system devel op?

Japan's notary system was established with the promul gation of the
Notary Rule in 1886. While this Notary Rule was nodelled on the
French notary system apparently it was also influenced by the
laws of the Netherlands. Under this Rule the notary's authority
was limted to the creation of notarial deeds.

The current Notary Law, influenced by Germany (then Prussia), was
passed later in 1909 and the Notary Rule was abolished. This |aw
cites the authentication of private docunents, along with the
creation of notarial deeds, as part of the notary's work
aut hority.

The Notary Law has since been revised several times to achieve its
current form In 1938, the authentication of articles of
incorporation when a conpany is established was added to the
notary's role. In 1996, a system of sworn statenents (affidavits)
for the attestation of private docunents was established. Then, in
2000, additional authority was given for electronic notarisation
i ncluding assignnment of an electronic officially-attested date and
el ectronic authentication of private docunents. In 2002 this was
extended to the electronic authentication of articles of
i ncor porati on.

2. Types of notarial deeds
2.1 What is a notarial deed?

A notarial deed is an official docunent prepared by a |[egal
specialist called a notary in accordance with the law. As these
are official docunents, in addition to a high level of evidentia
power, if an obligor (debtor) defaults on a debt, it is possible
for conpulsory seizure to be executed imediately against the
debtor's real estate, personal assets and clainmable assets in
Japan wi thout any court judgenent being rendered.

2.2 What types of notarial deeds are there?

Direcci6n Web http://cijulenlinea.ucr.ac.cr/ Tel éfono 207-56-98
E-mail: cijulenlinea@bogados. or.cr



http://cijulenlinea.ucr.ac.cr/
mailto:cijulenlinea@abogados.or.cr

Centro de Informacion Juridica en Linea
Convenio Colegio de Abogados — Universidad de Costa Rica

Not ari al deeds include, without limtation:
- notarised wlls/wll deeds;
- notarial deeds for contracts pertaining to nonetary | oans;
- notarial deeds related to paynent of damages for nental
angui sh or paynment of child support, in connection wth divorce
and notarial deeds relating to the | easing of [and or buil dings.

2.3 Can | have a notarised will nmade even if | ama foreign
nati onal ?

If a foreign national resident in Japan has a will prepared at a
notary office in accordance with Japanese law, the form of that
will is valid in Japan. However, unless the laws of the person's
nationality allow to apply the laws of Japan to the formation and
validity of the wll, or rules pertaining to inheritance, then
they will be subject to the laws of the person's nationality. This

in turn requires a thorough know edge of that country's | aws.

3. Aut henticating private docunents

3.1 What is an authenticated private docunent?

A notary, as a public organization, certifies that the creation or
description of general private docunents was made through a just
procedure. Specifically, a person takes a private docunment to a
notary office and either signs it in the presence of the notary,
or in cases such as where the individual acknow edges that the
signature on the private docunent is their own in the presence of
the notary, the notary adds a note to that effect on the private
docunent whereby by virtue of its evidential power the genuineness
of the execution of that docunent is certified.

As the notarising authority of a notary is limted to private
docunents, official docunments wll never be the subject of
aut henti cati on.

The content of documents to be authenticated nust be l[awful. Any
docunents containing matter that contravenes public policy or
content that is illegal or invalid, or docunents that m ght
possi bly be used in a crine cannot be authenticated.

Depending on the circunstances, any docunent to be authenticated
that has had text inserted, deleted or altered may be ineligible
for authentication, or the notary may record those circunstances
on the authenticated docunent.

3.2 When is private docunment authentication required?

Even when a private docunent is received wth the signature or
nane-seal of the witer, it is not known whether the person who
prepared it actually signed or affixed their nane-seal on it.
Aut hentication by a notary is a system certifying that the person
di d prepare the docunent.

In particul ar, docunent s used over seas often require
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aut hentication by a notary.

3.3 What docunents are required for authentication of private
docunents to be presented in a foreign country?
Below is the procedure followed when the signatory of a private
docunent comes to a notary office seeking authentication. 1In
addition to the docunent to be authenticated, please bring any one
of the follow ng four types of docunent.

(1) Passport

(2) Driver's Licence

(3) Basi ¢ Resident Register Card (to be attached with a full-
frontal face phot ograph)

(4) Certificate of seal inpression and the registered seal

(I'f an inpression of your seal has been registered with the city
hall or ward office, this is the docunent that certifies this
fact. The 'registered seal' refers to the seal of which the sea
i npression was registered with the city hall or ward office.

3.4 Can | have a copy of a passport notarised?
As a passport is a form of official docunent, it cannot be
notarised even if it is a copy. However, if the passport-hol der

wites out the content of the passport as a declaration it is
possi ble to notarise that declaration.

3.5 How do | obtain authentication of private docunents, such

as certificates issued by private universities or banks, for which
it is difficult in practice to obtain power of attorney from the
i ssuer for the purpose of authentication?
Leaving aside the issue of evidential power in a foreign country,
if the person wites out the content of the bank or other
certificate as a declaration, it is possible to authenticate that
decl arati on.

3.6 What are the fees for private docunent authentication?

The fee for authentication of private docunents witten in a
foreign language is normally 11,500 yen per docunment. However,
powers of attorney witten in a foreign | anguage are 9,500 yen per
docunent .

3.7 Affidavits

(1) What is an affidavit or sworn statenent?

This involves swearing in front of a notary that the content of
the private docunent is true. Sanctions will be applied in case of
perjury. In sone instances a public office in a foreign country
requires submission of private docunents sworn by the party
concerned as to the truthfulness of its contents and notarisation
by a notary to that effect. In these cases, please use an
af fidavit.
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(2) What are the fees for notarisation of affidavit?
The fee for notarisation of an affidavit witten in a foreign
| anguage is 17,000 yen per docunent.

3.8 What should | do after | obtain authentication froma
notary?

(1)Wen a private docunent is to be presented in a foreign
country, sole authentication by a notary is insufficient.

In general, once authentication from a notary has been received
further authentication nust be obtained from a Director of the
Legal Affairs Bureau (District Legal Affairs Bureau) to which that
notary is attached, that the authentication attached to the
private docunent was nmade by that notary. The Mnistry of Foreign
Affairs then attests that the official seal of the Director of the
Legal Affairs Bureau is true and finally the consulate of the
country in Japan to which the docunents will be presented nakes
its certification (called "consul ar authentication").

In instances where the overseas recipient of the private docunent
is an organisation such as a private conpany, and where there is
no objection by the other party such as when there is no
requirenment for submission to an official body in the recipient
country, then sole authentication by a notary 1is sonetines
accept abl e.

(2) Formalities for obtaining "consular authentication” are
conplicated and the snooth passage of private docunments can be
obstructed. Japan is a nenber country of the Hague Convention
under which authentication by a consular official is unnecessary.
Therefore, if used anobng nenber countries of the convention, as
long as the apostille of the Mnistry of Foreign Affairs is
obtained in the form prescribed by the convention, "consular
aut hentication” is not required and the private docunment may be
sent imrediately to the overseas party.

(3) If the recipient is located in a foreign country which is a
menber country of the Hague Convention, the notary offices in
Tokyo and Kanagawa Prefecture wi |l produce authenticated docunents
with an apostille affixed so that once a notary authentication is
obt ai ned the docunent can be imrediately submitted to the overseas
party. Even if the docunent is sent to a foreign country which is
not a nenber country of the Hague Convention, the above notary
offices wll prepare authentication docunents attested by the
Director of the Legal Affairs Bureau and the Mnistry of Foreign
Affairs, which nmeans there is no need to go to either of these
offices again, and after receipt of notary authentication, all
that remains is "consular authentication" from a |ocal enbassy or
consul at e.
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The notary offices in Toyo and Kanagawa Prefecture have sinplified
the procedure even nore. For details please enquire at your
nearest notary office.

(4) Please refer to the Mnistry of Foreign Affairs Home Page for
a list of menber countries of the Hague Conventi on.

(5 Even if a country is not a nenber country of the Hague
Convention, there are several countries that allow specia
sinplified treatnent. Pl ease ask at your nearest notary office.

4. Aut hentication of articles of incorporation

4.1 VWhat are articles of incorporation?
Articles of incorporation are essentially the constitution of a
corporation and are rules relating to its purpose, internal

organi sation and activities. This term can also be used to refer
to witten docunents that record these or to an electronic record

of the sane.Wen certain conpanies |ike a stock corporation
(kabushi ki kaisha) are set up, the validity of its articles of
incorporation will not be recognised unless they are notarised by

a notary. The work associated with this authentication shall be
handl ed by a notary attached to the Legal Affairs Bureau or the
District Legal Affairs Bureau that has territorial jurisdiction
over the district in which the conpany's head office is |ocated.
Articles of incorporation changed after the conpany is set up need
not be notarised by a notary.

4.2 \Wat are the fees for notarising articles of incorporation?
The fee for notarising articles of incorporation is 50,000 yen
excluding the cost of a certified copy. Stanmp duty incurs an
addi ti onal cost of 40,000 yen.

5.0 ficially-attesting dates

5.1 What is the |l egal effect of an officially-attested date?

An officially-attested date is the certification of a date. Sone
| egal acts include the first in tine principle that rights bel ong
to the person who concluded a contract first. Exanples include the
assignment of a claimor a pledge of rights. In the assignnment of
a claim in order to have priority over a third party, the date of
a contract nust be clearly certified using an officially-attested
date. An officially-attested date is utilised in such instances

However, an officially-attested date is only the confirmation of a
date and it does not certify matters such as the genuineness of
t he creation of the docunent.

5.2 How do | obtain an officially-attested date?
As an officially-attested date is sinply the certification of a
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date, the person who created the docunent does not need to appear
before the notary. Neither a power of attorney nor a certificate
of seal inpression is required.

The docunment which is the subject of +the attachment of an
officially-attested date, however, nust be a private docunent duly
prepared. In other words, it nust contain the signature or the
name- seal of the person who prepared it.

5.3 What are the fees for attesting official dates?

The fee for attaching an officially-attested date is 700 yen per
docunent .

FUENTES UTI LI ZADAS
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